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JUDGMENT 
 

1. The prosecution case as unfolded at the trial, may be stated as follows: 

On 25.05.2019, at about 9 pm, one Amal Boraik was done to death by his own 

brother Sri Rajesh Boraik by dealing a blow on the head of the deceased with a 

spade. The informant who is the wife of the deceased had lodged the FIR in 

connection with this incident. 
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2. Based on the said FIR, Rangapara PS Case No. 85/2019 U/s 302 IPC was 

registered and investigation was duly conducted. After completion of the 

investigation, police laid charge-sheet against the accused person U/s 302 IPC. 

The accused was also forwarded to the Hon’ble Court. Copies of relevant 

documents were furnished to him in compliance of Sec. 207 CrPC and the case 

was committed to the learned Court of Sessions. Thereafter, the same was 

transmitted to this Court for trial.  

3. As the accused was an Under Trial Prisoner (UTP) and was not defended by any 

advocate, Ms. Binu Borah was appointed by this court on 17.7.2019 as Legal Aid 

Counsel to defend the accused in the trial. Having heard both the sides and 

having gone through the materials on record, a charge u/s. 302 of IPC was 

framed against the accused person. The contents of the charge were read over 

and explained to the accused person to which he pleaded not guilty and claimed 

to be tried. 

4. During trial, prosecution has examined as many as 7 (Seven) witnesses in support 

of its case including the investigating officer and the medical officer. On closure of 

the prosecution evidence, the accused person was examined u/s 313 CrPC. The 

defence adduced no evidence and the defence plea was that of total denial. At 

the end of the trial, arguments advanced by learned counsel for both the sides 

were heard at length. 

POINTS FOR DETERMINATION 

 Whether the accused person above-named on the alleged night of 

25.5.2019 at about 9 pm, murdered his brother Amal Boraik by dealing 

blows with a spade and thereby committed an offence punishable u/s. 302 

of the IPC? 

DISCUSSION, DECISION AND REASONS FOR THE DECISION 

5. The learned Addl. PP has argued that in the present case, the prosecution has been 

able to bring on record sufficient incriminating evidence against the accused person. 

It is further argued that though there is no direct evidence as to the commission of 

the offence by the accused person, but there is ample circumstantial evidence to 

show that it is none other than the accused person alone who has committed the 

offence.  

6. On the other hand, the learned Legal Aid Counsel has argued that there is no cogent 

and convincing evidence on record to impose any criminal liability on the accused and 
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the circumstances brought in by the prosecution are also not sufficient to rope in the 

accused with any criminal liability. It is therefore, strenuously argued that the 

accused is entitled to acquittal in this case. 

7. I have duly considered the entire evidence on record including the arguments 

advanced. I have also considered the laws relevant to the case. Before proceeding 

further, it would be worthwhile to have a brief glimpse of the evidence on record: 

8. PW-1 (Smti Priti Baraik) is the wife of the deceased. She has deposed in her evidence 

that she knew the accused who is her brother-in-law. The alleged incident took place 

on 25-5-19 at about 9 pm. At that time she was not at home. She went to the house 

of her grandmother to prepare food for her. On her returning home she found her 

husband lying on the veranda in an injured condition. At that time the accused 

started chasing her with a spade in his hand. The accused is the own brother of her 

husband. On being chased, she ran away and informed the villagers and later shifted 

her injured husband to Rangapara Civil Hospital where her husband succumbed to his 

injuries on that very night. On 26-5-19 she lodged an FIR in the Rangapara PS. Since 

her husband and the accused were alone at home on that night, she suspected that 

it was the accused who inflicted the fatal blows causing injuries on her husband who 

later died. 

9. In her cross-examination, PW1 has deposed that she did not see any occurrence 

herself as she went to the house of her grandmother. She was informed about the 

occurrence by her co-villagers and she came to her house after about 10 minutes of 

getting the information. She had denied the suggestions she lodged the FIR against 

the accused due to some domestic dispute with the accused.  

10. PW2 (Jogan Boraik) has deposed in his evidence that the accused is his own brother. 

The alleged incident took place on 25-5-19. On that night he went to a temple where 

he was informed by the villagers that a quarrel had taken place between the accused 

and the deceased. He then came home and found his brother namely Amal Baraik 

lying in the court-yard in an injured condition. The accused, at that time, was present 

in the house and he started chasing the people with a spade in his hand. The 

accused did not tell him anything. PW2 saw injury mark on the leg and face of the 

deceased. Till then he was alive and speechless. He was brought to Rangapara Civil 

Hospital where he subsequently died. On that very night the accused was 

apprehended by police.  
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11. In his cross-examination, PW2 had deposed that the distance between their house 

and house of PW1 Priti Baraik is about 50 feet. He denied a defence suggestion that 

he did not state to police that on that night he went to a temple where he was 

informed by the villagers that a quarrel had taken place between the accused and the 

deceased. He admitted that he did not see any occurrence himself. 

12. PW3 (Sri Benadik Munda) has deposed in his evidence that he knew the accused in 

the dock. The informant is his elder sister. The accused and the deceased were 

brothers. The alleged occurrence took place around three months back at night. At 

that time he was at home and he heard hulla of the people. He also heard that a 

quarrel had taken place between the accused and the deceased. Hearing the hulla he 

came to the house of the deceased and saw deceased Amal Baraik lying injured at 

the court-yard. He also saw the accused with a dao in his hand who was chasing the 

people and the villagers standing there. Police came to the place of occurrence and 

took away the dead body as well as the accused to the police station. Police seized a 

spade from the place of occurrence which he had seen in the court. Material Ext.1 is 

the said spade. 

13. In his cross-examination, PW3 had deposed that he did not see the occurrence 

himself. The co-villagers told him that the accused chased people on the night of the 

alleged incident who visited his house on that night. He did not go to the place of 

occurrence on the alleged night of the occurrence. He denied a defence suggestion 

that Material Ext.1 is not the spade which was seized by police from the P.O. 

14. PW4 (Kishan Paik) had deposed that he knew the accused in the dock and also the 

informant and the deceased. It further appears from his evidence that the alleged 

occurrence took place sometime in May, 2019 at about 8 p.m. He was at his home 

when he heard a hulla from the house of Amal Baraik and came to his house at about 

9 p.m. He saw some women of the village in the house of Amal Baraik. He also saw 

that Jagan Baraik was holding Amal Baraik who sustained injuries and the accused 

was chasing the women with a spade in his hand. He had stated that later, Amal died 

in the hospital. Police conducted inquest over the dead body which is Ext-1 and he 

put his signature on the inquest report. Police seized a spade from the place of 

occurrence which is Material Ext.1. He also saw injury marks on the face of the 

deceased. 

15. In his cross-examination, PW4 had deposed that he reached the PO after about an 

hour of the occurrence. He denied that he did not state to police that there was a 
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hulla on the night of the occurrence and village women gathered at the house of the 

accused and the accused was chasing the women with a spade in his hand. 

16. PW5 (Kishan Bag) had deposed that on the alleged night of incident at about 9:30 

p.m, he heard a hulla from the house of the accused and rushed to the P.O. and 

found Amal Baraik who was the elder brother of the accused lying on the court yard 

in an injured condition with blood oozing out from his head. He also saw the accused 

moving in the court yard with a spade in his hand. Hearing the hulla, a crowd of 

people gathered in his house. The accused started chasing the villagers with the 

spade in his hand and the people started running away. After a while police came 

and picked up the accused. Police also took away the injured Amal Baraik for 

treatment. On that very night he heard that Amal Baraik had succumbed to his 

injuries. Police conducted inquest over the dead body of Amal Baraik in the police 

station on the following morning which is Ext.1 and Ext.1(2) is his signature. 

17. In his cross-examination, he was put some suggestions. He denied that he did not 

state before police that he found Amal Baraik who was the elder brother of the 

accused lying on the court yard in an injured condition with blood oozing out from his 

head and that he also saw the accused moving in the court yard with a spade in his 

hand and he chased the people with the spade in his hand. He also denied a 

suggestion that he had given false evidence. 

18. PW6 (Dr. M.C.Pujari) had deposed that On 26-5-19 he was serving as Sub-Divisional 

Medical and Health Officer, Kanaklata Civil Hospital, Tezpur. On that day, at about 

1:30 pm, he conducted post mortem on the dead body of Amal Baraik, 32 years 

male, son of Karlus Barek of village Tarajuli Tea Estate, Line No.9, PS rangapara, 

Dist. Sonitpur vide Rangapara PS case No.85/19 escorted and identified by UBC/384 

Santosh Kr. Roy.  On examination he found the followings : 

 Average built, rigor mortis was present. Deformity of the face due to cut injury 

with irregular margin placed over left side of the face and forehead. 

 Cranium : (1) Lacerated injury of the scalp over left forehead. 

 (2) Fracture frontal bone of the left side. 

 (3) Lacerated durameter on frontal region. 

 There was collection of blood clot on frontal region due to durameter. 

 Thorax : (1)  Abrasion of over left chest on the upper part. 
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 Abdomen : (1) Bruises over abdominal wall with echymosis. 

 Collection of blood about 500 ml in the peritoneal cavity. 

 There was deformity of the face due to injury of the face on the left side with 

collection of blood in the mouth cavity. 

 Multiple perforation seen in small intestine with bruises due to blunt trauma on 

the abdomen. 

 Cut injury with lacerated margins of left side of the face extending from angle of  

the mouth upwards upto maxillary process. There was fracture of the frontal 

bone, fracture of left maxillary bone. 

 Injuries recorded are anti-mortem in nature. 

 Opinion: He had opined that the person died due to shock and 

hemorrhage as a result of the injuries sustained. 

19. Ext.2 is the post mortem report and Ext.2(1) is his signature and Ext.2(2) is the 

signature of Dr. Krishna Kampai, the then Joint Director of Health Services, Sonitpur, 

Tezpur which he knew. 

20. PW7 (Sri Dilip Kumar Borah) is the investigating officer of this case and as per his 

evidence, on 26-5-19 he was serving as O/C of Rangapara PS. On that day he 

received a written FIR from Smti Priti Baraik based on which Rangapara PS case 

No.85/19 U/s.302 of IPC was registered and he took up the investigation of the case. 

He visited the P.O. which is on Line No.2 of Tarajuli TE in the house of the informant. 

He recorded the statement of the informant at the police station and later recorded 

the statement of other witnesses at the P.O. The deceased died at Rangapara PHC 

and as there was no morgue at the PHC, as per intimation received from the PHC 

authority, they kept the dead body in the morgue situated at the police station. 

During his visit to the PO, he also prepared a sketch map of the P.O. He also seized a 

spade from the house of the accused as shown by him. Material Ext.1 is the said 

spade. Ext.3 is the sketch map. Ext.4 is the seizure list and Ext.4 (1) is his signature. 

21. PW7 had further deposed that the Inquest was conducted over the dead body at the 

police station. Ext.1 is the inquest report and Ext.1(3) is his signature. Ext.5 is the 

dead body challan. In due course the accused was arrested and forwarded to the 

Court. He also collected the post mortem report and at the conclusion of the 

investigation, sufficient materials were collected and so the accused was charge 
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sheeted U/s.302 of the IPC vide Ext.6 which is the charge sheet. Ext.7 is the FIR and 

Ext.7 (1) is his signature. 

22. PW7 had stated in his cross-examination that upon receiving the information from 

Rangapara PHC about the death of the deceased, he did not make any GDE. He had 

also stated that during investigation, he did not record the statement of Karlush 

Baraik, Ajit Kandha, Tileswari Kandha and Sashai Kanduluna who were the 

neighbours of house of the informant. The seized spade was not sent to FSL for 

serological examination. He also did not send the spade for examination by finger 

print expert. 

23. From the aforesaid evidence, it is clear that there is no eye witness to the 

occurrence. So, this is basically a case based on circumstantial evidence. It would be 

relevant to indicate here that in the case of SURESH AND ANOTHER Vs STATE OF 

HARYANA, (Criminal Appeal No. 1445 of 2012, 1446 of 2012) (2018 SCC 

Online SC 1043) decided on 21.8.2018, the Hon’ble Apex Court had observed as 

follows: 

“Circumstantial evidence are those facts, which the court may infer 

further. There is a stark contrast between direct evidence and 

circumstantial evidence. In cases of circumstantial evidence, the 

courts are called upon to make inferences from the available 

evidences, which may lead to the accused's guilt. In majority of cases, 

the inference of guilt is usually drawn by establishing the case from its 

initiation to the point of commission wherein each factual link is 

ultimately based on evidence of a fact or an inference thereof. 

Therefore, the courts have to identify the facts in the first place so as 

to fit the case within the parameters of 'chain link theory' and then 

see whether the case is made out beyond reasonable doubt. 

24. In the case of Hanumant and Others v. State of Madhya Pradesh, (1952) AIR 

SC 343, the Hon’ble Apex Court had observed as follows: 

“In cases where the evidence is of a circumstantial nature, 

the circumstances from which the conclusion of guilt is to be 

drawn should in the first instance be fully established, and all 

the facts so established should be consistent only with the 

hypothesis of the guilt of the accused. Again, the 
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circumstances should be of a conclusive nature and tendency 

and they should be such as to exclude every hypothesis but 

the one proposed to be proved.” 

25. The prosecution has mainly relied on the following circumstances in order to 

prove the culpability on the part of the accused in the present case: 

1) That the accused and the deceased Amal Boraik were alone at 

home on the night of the occurrence. There was no other 

member in the house. 

2) That the body of the Amal Boraik was lying at the court-yard in 

an injured condition in a pool of blood and the accused was 

chasing people with a spade in his hand, 

3) A spade as shown by the accused was seized from the house of 

the accused, and 

4) Post mortem report revealed existence of injuries on head, 

abdomen and other parts of the deadbody with multiple 

perforation which were anti-mortem in nature and the death 

was due to shock and hemorrhage as a result of the injuries 

sustained.      

26. It is pertinent to reiterate here that in a case where the evidence is of a 

circumstantial nature, the circumstances from which the conclusion of guilt is to 

be drawn should in the first instance be fully established, and all the facts so 

established should be consistent only with the hypothesis of the guilt of the 

accused. It is also indicated above that the circumstances should be of a 

conclusive nature and tendency and they should be such as to exclude every 

hypothesis but the one proposed to be proved.  

27. It is to be noted at the outset that PW1 is the wife of the deceased. PW2 is the 

own brother of the deceased. PW3 is the brother of PW1. Thus, apparently, PW1 

and PW2 are directly related to the deceased. But it is further to be noted here 

that mere relationship is no ground to discard the testimony of a witness if the 

same is otherwise reliable. In the present case, the accused is also the own 

brother of the deceased and so, PW1 and PW2 are also bound to be his relatives 

as well. Therefore, there is no scope in his case to reject the testimony of PW1 

and PW2 on the ground that they are relatives of the deceased because, at the 
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same time, they are also relatives of the accused. Moreover, on perusal of the 

evidence of all witnesses including PW1 and PW2, it is seen that the defence has 

brought some omissions in the evidence and has wanted to present in the court 

that the evidence of the witnesses is not reliable as there are contradictions in 

their evidence. But without going specifically into those omissions, I would simply 

point out that the said omissions are so minor in nature that it cannot be said that 

they would amount to contradictions in the evidence of the witnesses. I am 

therefore, of the view that the evidence of the witnesses undoubtedly, passes the 

test of reliability in this case.  

28. It appears from the evidence of PW1 that when the incident occurred, she was 

not at home. She went to her grandmother’s house to cook food for her. She 

had also stated that the accused and Amal Boraik were brothers and 

they were alone at home on that night. There was no challenge to this 

piece of evidence of PW1 and thus, it is clear that the accused and the 

deceased Amal were alone at the time of the incident at home. PW1 has 

further deposed that when she returned home, she saw her husband lying in the 

verandah in an injured condition and the accused chased PW1 with a spade in his 

house. She then ran away and informed the villagers about the incident. PW2 

being the own brother of the accused and the deceased, had deposed in his 

evidence that on that night, he went to a temple when he was informed by some 

villagers that a quarrel had taken place between the accused and Amal Boraik. 

PW2 then immediately came home and found his brother Amal Boraik lying in the 

courtyard in an injured condition. He also saw the accused who was chasing the 

people with a spade in his hand. Thus, PW1 and PW2 had clearly seen that Amal 

Boraik was lying injured at the courtyard and the accused was chasing people 

with a spade. PW2 saw injury marks on the leg and face of the injured. PW3 also 

came to PO hearing hulla and saw Amal Boraik lying injured at the courtyard. The 

accused was chasing the people with a dao in his hand. PW4 is an independent 

witness. He also rushed to the PO hearing hulla and saw PW2 holding the injured 

and the accused was seen chasing people with a spade in his hand. Thus, the 

evidence of PW4 not only supports the evidence of other witnesses but also 

confirms the presence of PW2 at the PO as claimed by PW2. The aforesaid 

evidence of the witnesses further receives corroboration from the evidence of 

PW5 who had also deposed that he came to the PO hearing hulla and saw that 

Amal Boraik was lying in the courtyard in an injured condition with blood oozing 



P a g e  | 10 

Sessions Case No. 114 of 2019 

Page 10 of 16 
 

out from his head. He also saw the accused moving in the courtyard with a spade 

in his hand. Thus, it appears that the evidence of all the witnesses examined by 

the prosecution is consistent and it shows that the deceased Amal Boraik was 

lying in the courtyard in an injured condition in a pool of blood and the accused 

was chasing the people with a spade in his hand.  

29. The conduct of the accused just at the time when people saw him having 

gathered at the PO, is very relevant in this case. The said conduct of the accused 

is indeed relevant U/s 8 of the Evidence Act as well. There is clinching evidence 

on record to show that the accused was chasing people with a spade in his hand 

while the body of Amal Boraik was already lying injured in the courtyard in a pool 

of blood. What is more surprising is that the accused did not care to take the 

injured to hospital for treatment if the injuries were not inflicted by him. It was 

very natural on his part to do so for they were real brothers. But instead of doing 

so, the accused left the injured at the courtyard and rather, started chasing 

people with a spade in his hand. Almost all the witnesses examined in this case 

have testified this fact. This indeed is a conduct on the part of the accused which 

alone clearly indicates that the accused was the perpetrator of the act. 

30. It is again important to note here that it is clear from the evidence on record, as 

already pointed out above, that on that fateful night, the accused and Amal 

Boraik were alone at home. There is not even an iota of evidence on record to 

suggest that there was any other member present at home at that time. It is in 

such a factual scenario that Amal Boraik was found lying in his 

courtyard in an utterly injured condition which proved to be fatal in the 

long run and Amal Boraik lost his life. Under the aforesaid factual 

scenario, it was for the accused to offer an explanation as to how Amal 

Boraik sustained the injuries on that night if the same was not inflicted 

by the accused. This was indeed a burden on the accused in view of Sec. 

106 of the Evidence Act for, if there was any intervening incident; it 

must have been within the exclusive knowledge of the accused. But in 

the present case, no such explanation was offered by the accused and 

so, in the peculiar facts of this case, it must be held that the accused 

has failed to discharge his burden as required U/s 106 of the Evidence 

and as such, he has to face the legal consequences for the conclusion 
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which can be reasonably drawn by this court from the attending 

circumstances.  

31. It is also important to point out here that PW7 who is the investigating officer of 

this case, has deposed in his evidence that he seized a spade from the house of 

the accused as shown by him. The said spade was seized vide Ext-3 which is the 

seizure list. The spade was also produced before the court in the trial, as Material 

Ext-1. The evidence on record, on the other hand, goes to show that on the 

fateful night, the accused was chasing the people with a spade in his hand. Thus, 

the seizure of Material Ext-1 in this case also assumes relevancy and adds to the 

chain of circumstances which is intended to be established by the prosecution.  

32. Besides, the medical evidence on record which is already discussed above, also 

shows that the deceased sustained multiple injuries on his abdomen and head 

and the death was caused due to shock and hemorrhage as a result of the 

injuries sustained. The post-mortem report which is Ext-2, clarifies the injuries 

sustained by the deceased. 

33. There is yet another important aspect of this case which needs to be discussed. 

The accused had clearly admitted his guilt while he was examined U/s 

313 CrPC. To one of the questions put to him during examination U/s 

313 CrPC, the accused responded in the following terms: 

“My elder brother was drunk on that night and I got angry 

with him and could not resist my anger. I took a spade in my 

hand and killed Amal Boraik. I will not adduce any evidence in 

my defence.”                    

34. Now, it is very relevant and significant to point out here that the admissibility of 

the “responses” offered by the accused during examination U/s 313 CrPC is a 

very delicate area in law in our country and so, without delving into further 

discussions into this area, I would prefer to point out here that in the case of 

Mohan Singh Vs Prem Singh and another, reported in AIR 2002 SC 3582, 

the Hon’ble Apex Court had observed thus: 

“The statement made in defence by accused u/s 313, Cr.P.C. 

can certainly be taken aid of to lend credence to the evidence 

led by the prosecution, but only a part of such statement u/s 
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313 of the Code of Criminal Procedure cannot be made the 

sole basis of his conviction.”  

35. In the case of NARAIN SINGH VS STATE OF PUNJAB, reported in (1964) 1 

CrLJ 730, it was observed by the Hon’ble Apex Court as follows: 

“If the accused person in his examination under Sec. 342 

confesses to the commission of the offence charged against 

him the court may, relying upon that confession, proceed to 

convict him, but if he does not confess and in explaining 

circumstance appearing in the evidence against him sets up his 

own version and seeks to explain his conduct pleading that he 

has committed no offence, the statement of the accused can 

only be taken into consideration in its entirety. It is not open 

to the Court to dissect the statement and to pick out a part of 

the statement which may be in criminative and then to 

examine whether the explanation furnished by the accused for 

his conduct is supported by the evidence on the record. If the 

accused admits to have done an act which would but for the 

explanation furnished by him be an offence, the admission 

cannot be used against him divorced from the explanation.” 

36. It is thus, clear from the aforesaid judicial pronouncements that if the accused 

plainly confesses his guilt while under examination U/s 313 CrPC, the said 

confession can be acted upon and the court can proceed to convict the accused. 

But if the accused offers an explanation about his conduct coupled with an 

admission of guilt, then the court cannot pick up the admission alone dissecting 

the same from the explanation offered by him. In such a situation, the court has 

to accept the entire explanation without any dissection. 

37. In the present case, however, it would be seen that the accused had plainly 

confessed his guilt without offering any further explanation and so, the 

same can be acted upon to base conviction of the accused in this case. 

However, it is not that in the present case, I have decided to solely rely on the 

confession of the accused made by him in his examination U/s 313 CrPC. Leaving 

aside the confession for a moment, even if I look into the other evidence led by 

the prosecution, it appears to me that the prosecution has been aptly able to 

establish the link in the chain of circumstances brought in this case. From the 
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evidence led by the prosecution, it is fully established that the accused and the 

deceased Amal Boraik were alone at home on the night of the incident. A hue and 

cry arose and the witnesses gathered at their house. The witnesses have seen 

Amal Boraik lying in an injured condition in a pool of blood. The accused was 

seen chasing the people gathered there with a spade in his hand. Police was 

informed and police came and apprehended the accused. The injured Amal Boraik 

was removed for treatment but he succumbed to his injuries. Police seized a 

spade from the house of the accused as shown by him. The medical evidence has 

gone to show that there were multiple injuries on the head and abdomen of the 

deceased and the cause of death was due to shock and hemorrhage as a result of 

the injuries sustained. The accused also failed to give any explanation in view of 

Sec. 106 of the Evidence Act which was considered to be obligatory on his part in 

the peculiar facts and circumstances of this case emerging out of the evidence on 

record. All the aforesaid circumstances, in my considered opinion, are sufficient 

enough to lead this court to an irresistible conclusion that it is the accused and 

the accused alone who was the perpetrator of the act leading to the death of the 

deceased. This apart, the confession made by the accused U/s 313 CrPC 

as discussed hereinabove, further strengthens the conclusion so drawn 

by this court as regards the guilt of the accused.  

38. I would fail in my solemn duty towards dispensation of criminal justice if I do not 

make a mention of a particular set of submission made by learned defence 

counsel. It was submitted that even if this court acts on the confession made by 

the accused in his statement U/s 313 CrPC, the court has to further consider that 

the accused had stated that on that fateful night, his deceased Amal Boraik was 

drunk and the accused got angry and could not resist his anger and so, he picked 

up a spade and killed Amal Boraik. It was therefore, argued that the accused 

apparently acted under sudden provocation and so, there was no calculated 

design or premeditation to commit the offence. It is therefore, argued that the 

act of the accused comes within the first exception to Sec. 300 of the IPC. I have 

seriously considered this aspect of the argument. It is to be kept in mind that the 

first exception deals with acts done under “grave and sudden provocation” which 

deprives the offender of the power of self control. It is also by now well settled 

that the test of “grave and sudden provocation” is whether a reasonable man 

belonging to the same class of society as the accused, placed in the situation in 

which the accused was placed, would be so provoked as to lose his self-control. 



P a g e  | 14 

Sessions Case No. 114 of 2019 

Page 14 of 16 
 

There is no such evidence led by the accused to establish the aforesaid fact. 

Moreover, from the statement of the accused made in Sec. 313 CrPC, it appears 

that he had merely asserted that “Amal Boraik was drunk and the accused got 

angry and could not resist his anger”. I do not see any reason for the so-called 

provocation of the accused merely for the reason that his brother Amal Boraik got 

drunk on that night. I am of the view that no other man would have been 

provoked by this mere fact of his brother getting drunk and deprived of his self-

control to commit such an act of murder as the accused had done. For the 

aforesaid reasons, I am unable to agree with the argument of the learned 

defence counsel that the act of the accused comes under first exception to Sec. 

300 of the IPC.             

39. In the result and for the reasons and discussions made herein above, I 

have no hesitation in my mind in holding that the prosecution has succeeded in 

proving the case against accused person namely Rajesh Boraik. He is hence, 

found guilty of the offences u/s 302 IPC and convicted accordingly. 

40. As the conviction has been recorded u/s 302 of the IPC which is punishable with 

death or imprisonment for life and also with fine, the provisions of Sec. 360 of the 

CrPC or of the Probation of Offenders Act, 1958 cannot be invoked. 

41. HEARING ON QUESTION OF SENTENCE: 

Sec. 235 (2) of the CrPC is a mandatory provision of law. The court is required to 

hear the accused on the question of sentence. But in the case of Ram Deo 

Chauhan @ Raj Nath Vs State of Assam, reported in AIR 2001 SC 2231, 

the Hon’ble Apex Court had made a pertinent observation which goes as 

follows: 

“When the conviction is under Section 302 IPC (with or without the 

aid of Section 34 or 149 or 120B of IPC) if the Sessions Judge does 

not propose to impose death penalty on the convicted person it is 

unnecessary to proceed to hear the accused on the question of 

sentence. Section 235(2) of the Code will not be violated if the 

sentence of life imprisonment (SIC) awarded for that offence without 

hearing the accused on the question of sentence.” 

42. This is indeed not a case which falls in the category of “rarest of rare 

cases”. So, on conviction as afore-stated, the accused is sentenced to 

javascript:fnOpenGlobalPopUp('/ba/disp.asp','16125','1');
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suffer imprisonment for life and to pay a fine of Rs.5000/- (Five thousand) 

and in default of payment of fine, to suffer RI for 3 (Three) months u/s 302 

of the IPC.    

43. The seized article may be destroyed in due course. 

44. Let a free copy of this judgment be forthwith furnished to the accused person.  

45. Forward a copy of this judgment to the District Magistrate in compliance of Sec.365 

CrPC. 

46. The learned Legal Aid Counsel shall be entitled to her remuneration as per rules and 

the Secretary, DLSA, Sonitpur shall do the needful. 

47. Let a copy of this judgment be also sent to the District Legal Services Authority, 

Tezpur, for considering payment of compensation under section 357-A of the CrPC to 

the next of kin of the deceased and it is accordingly recommended. 

Given under my hand and seal of this court on the 27th day of 

November/2019. 

Typed and Corrected by me:                        

                          

                                                                    Addl. Sessions Judge, 
                                                                                          Sonitpur:: Tezpur. 
 

 
APPENDIX 

 

PROSECUTION WITNESSES:  

PW1 (Smt. Priti Baraik) 

PW2 (Sri Jogan Baraik) 

PW3 (Sri Benadik Munda) 

PW4 (Sri Kishan Paik) 

PW5 (Sri Kishan Bag) 

PW6 (Dr. M.C.Puzari) 

PW7 (Sri Dilip Kumar Borah) 

PROSECUTION EXHIBITS: 

Ext-1: Inquest Report. 
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Ext-2: PM Report. 

Ext-3: Sketch Map. 

Ext-4: Seizure List. 

Ext-5: Dead body Challan. 

Ext-6: Chargesheet.  

Ext-7: FIR. 

Material Ext-1: Seized Spade.  

DEFENCE WITNESSES: 

NONE 

DEFENCE EXHIBITS: 

NIL. 

 

 

     Addl. Sessions Judge, 
                                                                                       Sonitpur:: Tezpur. 
 

 


